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Expeditors International of Washington, Inc. (Expeditors) were avoidable
under 8§ 547 of the Bankruptcy Code. The parties stipulated that the
payrments were preferential under Bankruptcy Code § 547(b). On appeal is
t he bankruptcy court's determ nation that Expeditors had not established
ei ther the contenporaneous exchange for new value or the ordinary course
of busi ness defenses under 88 547(c)(1) or (c)(2), respectively.
.  FACTUAL BACKGROUND

Debt or was engaged in the business of selling tools under the nane
of Buffalo Tool. Al t hough Debtor's business was located in St. Louis,
Debtor inported nobst of its inventory fromAsia. Debtor contracted with
Expeditors to act as its freight forwarder and custons broker. Expeditors
arranged for the shipping of Debtor's inports by finding a carrier and
purchasi ng space on air and ship lines and it advanced custom duties for
Debtor's inported shipnments and secured their clearance through custons.

Debt or and Expeditors began doi ng business in the sumrer of 1993.
On Cctober 5, 1993, Debtor subnitted a credit application to Expeditors.
Expedi tors approved the application and provided Debtor with a $25,000 |ine
of credit, which was later increased to $60, 000. The credit agreenent
provi ded that Debtor woul d nake paynent to Expeditors within fifteen days

of the date of any



i nvoi ce. Paragraph 15 of the agreement further provided that, to the
extent of sums due, Expeditors would have a "general lien on any and al
property (and docunents relating thereto) of the Custonmer [the Debtor], in
its possession, custody or control or en route. "

Expeditors generally nade two to three shipnents a week to Debtor.
Expeditors' fees and charges were typically $2-3,000 per shipment. These
shi pmrents were always acconpanied by an invoice which provided that
paynents for Expeditors' services were due within fifteen days of the date
of the invoice. The invoices also included | anguage sinmlar to that found
in Paragraph 15 of the Credit Agreenent. Notwithstanding these provisions,
Debt or al nbst never nmade paynents on tine and it regularly exceeded its
credit limt. As with virtually all of its other custoners who were sl ow
in maki ng paynents, Expeditors regularly nade tel ephone calls, usually
weekly, to Debtor, asking for paynent. However, Expeditors inposed no
interest or late charges, started no collection actions, and nmade no
threats to withhold goods. Al though Debtor routinely paid the invoices
late, it always paid each invoice in full. Expeditors viewed Debtor as a
"[l]ate, but dependable" and "slow pay, but steady pay" customner

Eventual |y, a practice devel oped between the parties whereby Expeditors

woul d rel ease goods to



Debt or soon after paynent of a prior invoice. The anount of the goods
rel eased by Expeditors generally exceeded the anmbunt of Debtor's paynent
on the earlier invoice. There was no evidence that the parties had ever
agreed to such a practice, nor discussed its inplicit terns.

On August 31, 1995, Debtor filed a petition for relief under Chapter
11 of the United States Bankruptcy Code. At the tine of filing, Debtor
still owed Expeditors over $40,000, a sum Expeditors adnits was unsecured.
Pursuant to authority provided in the plan, the unsecured creditors'
conmmttee (Conmmittee) filed this action agai nst Expeditors seeking to avoid
as preferences $96, 797. 30 that Debtor had paid to Expeditors during the
ni nety days prior to filing. In response, Expeditors asserted three
def enses: contenporaneous exchange (8 547(c)(1)); ordinary course of
busi ness (8 547(c)(2)); and new value (8 547(c)(4)). The parties
stipulated that the Conmittee had nmade a showing that all paynents were
preferential under 8§ 547(b) of the Bankruptcy Code and that Expeditors was
the "initial transferee" under 8§ 550(a); that $42,661.71 of that anobunt was
protected from avoi dance by the new val ue defense under 8§ 547(c)(4); and,
that, with respect to the ordinary course of business defense, the
requirenent of 8§ 547(c)(2)(A) had been net. This left for trial the

followi ng two



guestions: whether 1) twenty-eight paynents made during the ninety days
prior to filing amounting to $54, 135.59% were nmade in the ordinary course
of business or financial affairs of the parties and according to ordinary
busi ness terns under 8§ 547(c)(2)(B) and (c)(2)(C, respectively; and, if
not, whether 2) the paynments were intended as, and were in fact, a
cont enpor aneous exchange for new val ue under 8§ 547(c)(1).

The bankruptcy court deternmined that Expeditors had satisfied its
burden of proving that the payments were made according to ordinary
busi ness terns within the neaning of 8§ 547(c)(2)(C). The bankruptcy court
went on to hold, however, that twenty-four of the twenty-eight paynents
made to Expeditors within ninety days prior to the filing but nore than
fifty days after the date of invoice were not made in the ordinary course
of business and financial dealings between the parties. It further held
that Expeditors had failed to show that such paynents to Expeditors were
i ntended by both the Debtor and Expeditors to be a contenporaneous exchange
for new value. Accordingly, the bankruptcy court entered judgnent agai nst

Expeditors for $40,577.31. This figure represented twenty-

2 This figure represents the difference between the anount

originally sought by the Comrittee ($96, 797.30) and the anount
the Comm ttee subsequently conceded was protected from avoi dance
by the new val ue defense (%$42, 661.70).
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four paynments nade by Debtor to Expeditors within the ninety days precedi ng
bankruptcy on invoices which were nore than fifty days ol d.
[1. | SSUES PRESENTED

Expeditors makes two argunents on appeal. First, it asserts that the
bankruptcy court erred in finding that paynents nmade on invoi ces which were
nore than fifty days old were not nade in the ordinary course of business.
Second, it asserts that the bankruptcy court erred in finding that
Expeditors had failed to show that both Debtor and Expeditors intended the
payrments be nmade in contenporaneous exchange for a rel ease by Expeditors
of the lien which was referenced in the credit agreenent.?

[11. DI SCUSSI ON

A STANDARD OF REVI EW

Whet her paynents are nmade in the ordinary course of business between
the parties or intended as a contenporaneous exchange for new val ue are

guestions of fact. Accordingly, the bankruptcy

3 The parties also briefed and argued the issue of whether the

exchanges were cont enporaneous and whet her Expeditors actually
had a lien on the goods in transit which could serve as "new

val ue". Because we uphol d the bankruptcy court's finding that
Expeditors failed to prove a nutual intention for its

cont enpor aneous exchange for new val ue, we need not address these
argunents.



court's factual findings on these two questions will not be reversed unl ess

they are clearly erroneous. Jones v. United Savings and Loan Assoc. (lIn

re US A Inns of Eureka Springs, Ark.. Inc.), 9 F.3d 680, 682-83 (8th Gr.

1993); Lovett v. St. Johnsbury Trucking, 931 F.2d 494, 497 (8th Cr. 1991);

Tvler v. Swiss Am Securities, Inc. (Inre lLewellyn & Co., Inc.), 929 F.2d

424, 427-28 (8th Cir. 1991). "A finding is 'clearly erroneous' when
al though there is evidence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction that a nistake has

been comritted." Anderson v. Gty of Bessenmer, 470 U S. 564, 573 (1985)

(quoting United States v. U S. Gypsum Co., 333 U S. 364, 395 (1948));

Martin v. Cox (In re Martin), 212 B.R 316, 319 (B.A P. 8th Gr. 1997);

Tri-County Gredit Union v. Leuang (In re Leuang), 211 B.R 908, 909 (B. A P.

8th Gr. 1997); Bayer v. HIIl (In re Bayer), 210 B.R 794, 795 (B.A P. 8th

Cir. 1997). Under the clearly erroneous standard, a review ng court nay
not reverse the trier of fact sinply because it woul d have deci ded the case

differently. Handeen v. LeMiire (In re LeMaire), 898 F.2d 1346, 1349 (8th

Gr. 1990) (citing Anderson, 470 U.S. at 573). |I|ndeed, "when there are two
perm ssi bl e views of the evidence, we may not hold that the choi ce nade by

the trier of fact was clearly erroneous." |d.



B. SECTION 547(C) (2): ORDI NARY COURSE OF BUSI NESS
Section 547(c)(2) of the Bankruptcy Code renders unavoi dable an
ot herwi se preferential transfer:
(2) to the extent that such transfer was--
(A in payment of a debt incurred by the debtor in
the ordinary course of business or financial affairs of
t he debtor and the transferee;
(B) made in the ordinary course of business or
financial affairs of the debtor and the transferee;
(O nmade according to ordinary business terns .
11 U S.C 8 547(c)(2) (1994) (enphasis added). This provision is intended
"to protect recurring, custonmary credit transactions which are incurred and
paid in the ordinary course of business of the debtor and the transferee."

LAWRENCE P. KING ET AL., COLLIER ON BANKRUPTCY 9§ 547.04[ 2], at 547-47 (15th rev.

ed. 1997). See also S. Rer. No. 95-989, at 88 (1978), reprinted in 1978

US. CCAN 5787, 5874; H R Rep. No. 95-545, at 373 (1977), reprinted in

1978 U.S.C.C. A N 5963, 6329 ("The purpose of this exception is to | eave
undi sturbed normal financial relations, because it does not detract from
the general policy of the preference section to discourage unusual action
by either the debtor or his creditors during the slide into bankruptcy.").
In order to fall within the protection of 8§ 547(c)(2), a transferee nust
prove, by a preponderance of the evidence, that all three statutory

el ements of 8§ 547(c)(2) are net.



11 U S.C. 8§ 547(g) (1994); Eureka Springs, 9 F.3d at 682. In this case, the

parties stipulated to the existence of the first statutory elenent and
there is no challenge to the bankruptcy court's finding on the third
element. This leaves for decision only 8§ 547(c)(2)(B), proof that the
paynments were nade in the ordinary course of business or financial affairs
of the parties.

Section 547(c)(2)(B) is the subjective conponent of the statute,
requi ring proof that the debt and its paynent are ordinary in relation to
ot her business dealings between the creditor and the debtor. Eur eka

Springs, 9 F.3d at 684 (citing Logan v. Basic Distrib. Corp. (In re Fred

Hawes Org., Inc.), 957 F.2d 239 (6th Cr. 1992)). "[T]he cornerstone of

[8 547(c)(2)(B)] is that the creditor needs [to] denonstrate sone
consi stency with other business transactions between the debtor and the
creditor." Lovett, 931 F.2d at 497. |In review ng the bankruptcy court's
decision on this question, we nust keep in mind that "there is no precise
| egal test which can be applied in deternining whether paynents by the
debtor during the 90-day period were made in the ordinary course of
busi ness; rather, th[e] court nust engage in a 'peculiarly factual'

anal ysis." Eureka Springs, 9 F.3d at 682-83 (quoting Lovett, 931 F.3d at

497 (quoting In re Fulghum Constr. Corp., 872 F.2d 739, 743 (6th Cir.

1989))).



In this case, the parties agreed to use the nine nonths preceding the
preference period to establish the ordinary course of business between
t hem Stipul ated evidence denonstrated that, during the nine nonths
preceding the preference period, the nedian tine el apsed between the date
of invoice and the date of paynent was thirty-five days; during the
preference period, however, this nunber increased to fifty-four days. The
court noted that this was an increase of fifty-four percent, rendering the
paynments nmade during the preference period significantly later than those
nmade during the preceding nine nonths. Specifically, the court noted that,
during the nine nonths preceding the preference period, only nine of
approxi mately 155 paynents were nore than fifty days old; twenty-four of
the twenty-ei ght chall enged paynents were at least fifty or nore days old.
In other words, the bankruptcy court found that, during the preference
period, Debtor's pattern of |ate paynent changed significantly in that
Debt or began paying invoices substantially later than during the preceding
nine nonths' tinme. Thus, even though there had al ways been a pattern of
| ate paynents between the parties, the bankruptcy court found that paynents
nmade on invoices which were nore than fifty days old were nuch later than

payments nmade during the nine nonths preceding the preference
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period so as to fall outside of the ordinary course of the parties'
busi ness rel ati onshi p.

Expeditors nmakes two basic argunents on appeal. First, it asserts
that it was ordinary for Debtor to nmake paynents beyond the fifteen-day
time limt and nornmal for Expeditors to nmake calls asking for paynent. It
further urges that the pattern of late paynents was fairly consistent,
pointing to the fact that during the nine nonths prior to the preference
period Debtor paid invoices anywhere between fourteen and si xty-one days
after invoice, while during the preference period these figures were
twenty-five and eighty-one. According to Expeditors' nore general view of
the statistical evidence, the pattern of paynent and the type of collection
activity did not change significantly, with the result that it should have
prevailed on this defense. Second, Expeditors asserts that the bankruptcy
court's finding that the pattern of paynent changed during the preference
period, with Debtor paying invoices significantly later than during the
pre-preference period, was w thout evidentiary support. It further argues
that the court's "inconsiderate devotion to statistical analysis" msled
it to select an arbitrary fifty-day benchmark, which was w t hout support

in the record.
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In response to this argunent, the Committee argues that the
bankruptcy court applied the proper |legal standard when it focused on
whet her the pattern of paynments was significantly different during the
preference period and that there was anpl e evidence to sustain the court's
finding that it did. The Conmttee further asserts that the fifty-day cut-
off selected by the court was not arbitrary, but rather was anply supported
by the agreed upon exhi bits which showed that nost paynents nade during the
ni ne nonths preceding the preference period were paid in fifty days or
| ess.

The bankruptcy court correctly viewed the Eighth Circuit opinion in

Lovett v. St. Johnsbury Trucking, 931 F.2d 494, 497 (8th Cr. 1991) as

control ling. In Lovett, the | ower courts had focused on the terns of a
witten contract between the parties to determine that |ate paynents nade
during the preference period were not nade in the ordinary course of the
parties' business under 8§ 547(c)(2)(B). The Eighth Circuit reversed. 1In
reversing, the court enphasized that the anal ysis should focus, instead,
on "the tinme within which the debtor ordinarily paid the creditor's
i nvoi ces, and whether the timng of the paynents during the 90-day period
reflected 'sone consistency' with the practice.”" 1d. at 498. The Lovett

court stated that the record showed not only that
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paynments were late during both the pre-preference and preference peri ods,
but also that the length of delay between invoicing and paynent renai ned
fairly constant in both tine periods (sixty-two versus fifty-two days).
Thus, the court concluded that "[a]lthough it appears that paynment
general |y was nade sonewhat sooner in the 90-day [ preference] period than
during the preceding 12 nonths, the difference was not sufficiently
significant to show that the paynents during the 90-day period did not
follow the ordinary course of business reflected in the prior 12 nonths."
1d.

In this case, the bankruptcy court did precisely what the Lovett
court instructed. It recognized that a pattern of |ate paynents can be
ordinary even if nmade in contradiction to stated contract terns requiring
earlier paynent. It then |ooked to whether the pattern of |ate paynents
had altered significantly during the preference period. Its finding that
Debtor had significantly changed its pattern of paynent by naking
substantially | ater paynents during the preference period was supported by
stipul ated exhibits. The bankruptcy court did not, as Expeditors urges,
establish a fifty-day "bright line" test; the fifty-day tine frane was
based on docunentary evi dence showi ng that paynents made during the nine
nont hs precedi ng the preference period had consistently been nade prior to

fifty days after the

13



date of the invoice. Thus, contrary to Expeditors' argunents, the
bankruptcy court applied the correct legal standard and made a factua
findi ng which was anply supported by the evidence. The bankruptcy court's
determ nation that Expeditors had not nmet its burden of establishing this
defense was not clearly erroneous.
B. SECTION 547(C) (1): CONTEMPORANEOUS EXCHANGE FOR NEw VALUE
Section 547(c) (1) provides:
(c) The trustee may not avoid under this section a transfer--
(1) to the extent the transfer was
(A i ntended by the debtor and the creditor to or
for whose benefit such transfer was made to be a
cont enpor aneous exchange for new value given to the
debtor; and
(B) in fact a substantially contenporaneous
exchange.
11 U S.C. 8 547(c)(1) (1994). To establish a defense under § 547(c) (1),
Expeditors had the burden of show ng, by a preponderance of the evidence,
that: (1) both parties intended the Debtor's paynents during the preference
period to be a contenporaneous exchange for new value; (2) that the
exchange was in fact contenporaneous; and (3) that the Debtor received new
val ue in exchange for the transfers. 1d. 8 547(g); Lewellyn, 929 F.2d at

427 . The existence of intent, contenporaneousness, and new val ue are

guestions of fact. Lewellyn, 929 F.2d at 427 (citing Creditors' Conmittee

v. Spada (In re Spada), 903 F.2d 971, 975 (3d Gir. 1990)).
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Expeditors' theory of recovery on this issue was based on the course
of conduct whi ch had devel oped between the parties whereby Expeditors woul d
carefully watch the Debtor's account (one of its largest) and delay the
rel ease of goods until it received paynent from Debtor on prior, overdue
i nvoi ces. Expeditors asserted that its invoices, the credit agreenent, and
applicable law gave it a security interest in all goods in its possession
and that when it released goods in its possession upon receipt of the
Debtor's paynent of prior invoices, it provided a contenporaneous exchange
for new value. The issue of whether such a security interest actually
existed was hotly contested at trial, and even now on appeal. The
bankruptcy court decision focused el sewhere.

The bankruptcy court held that Expeditors had not net its burden of
proving that Debtor intended the paynents to constitute a contenporaneous
exchange for new value. This conclusion was founded on the testinony of
a witness who had served as President, CEO, and CFO of the Debtor who
testified that Expeditors had never discussed any such clained security
interest with himand that, even when he net with Expeditors to discuss the
account, Expeditors nmade no nention of such a claim The bankruptcy court
further pointed out that no cross exami nation of this wtness was conducted

to establish either that the Debtor knew of the existence of such
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a security agreenent or that the Debtor intended such an exchange. The
bankruptcy court reasoned: "[a] party cannot intend an exchange when one
does not know of the existence of the matter to be exchanged. In light of
this unrebutted testinony, Expeditors cannot prevail on this el enent of the
cont enpor aneous exchange defense . "

Expeditors urges that it net its burden of proving that Debtor
intended to rel ease Expeditors' security interest for paynent on earlier
i nvoices. In support of this assertion, Expeditors points to two types of
evidence. First, it asserts that the Credit Agreenent and several hundred
i nvoi ces which the parties exchanged contai ned | anguage giving Expeditors
a possessory lien, under certain conditions, and that know edge of the
content of these docunents should be inputed to the Debtor corporation.
Second, it asserts that Debtor's intent to accept the release of a security
interest in return for paynents on old invoices should be inferred fromthe
parties' course of conduct. Expeditors also urges that the wi tness called
by the Conmittee, while an officer of the Debtor, was not the Debtor's

enpl oyee closest to the transactions on a day to day basis.
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Al of this anobunts to reargunent of the evidence and the reasonabl e
i nferences to be drawn therefrom an argunent that the bankruptcy court
shoul d have accepted Expeditors' view of the record rather than that urged
by the Committee and adopted by the court. 1In this case the bankruptcy
court was free to credit the testinobny of a responsible officer of the
conpany that the Debtor had not discussed a rel ease of security arrangenent
with Expeditors. Fromthis the bankruptcy court could draw the reasonabl e
i nference that the Debtor did not know of such rel ease and that the Debtor
did not intend to nmake a contenporaneous exchange. The fact that the
parties spent considerable tine at trial disputing whether Expeditors even
had such a lien belies such an intent. Mor eover, Expeditors failed to
produce any evidence that both parties understood that Expeditors had such
a security interest, tried to enforce it, or withheld goods in order to
preserve its possessory lien, much |ess evidence that such an agreenent
exi st ed.

"The critical inquiry in determning whether there has been a
cont enpor aneous exchange for new value is whether the parties intended such
an exchange." Lewellyn, 929 F.2d at 428. A though the parties' course of
conduct is evidence of this intent, see id., such evidence is not the only

evidence in this case. In this case,
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there was contrary evidence, froma know edgeabl e wi t ness, upon which the
court could reasonably find a lack of such intent on behalf of the Debtor.
"When a trial judge's finding is based on his decision to credit the
testinony of one of two or nore wi tnesses, each of whom has told a coherent
and facially plausible story that is not contradicted by extrinsic
evidence, that finding, if not internally inconsistent, can virtually never
be clear error." Anderson, 470 U S. at 575. Accordingly, we concl ude that
t he bankruptcy court's decision with respect to this el enent of the defense
was not clearly erroneous.

Based on the foregoing, the decision of the bankruptcy court is

AFFI RVED.

A true copy.

Attest:

CLERK, U.S. BANKRUPTCY APPELLATE PANEL
FOR THE EIGHTH CIRCU T
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